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ABSTRACT KEYWORDS 

As Kantorowicz acknowledged in his seminal work on the theological Crown; body politic; dignity; 
groundings of medieval political theory, the legal doctrine of the king’s realm; king's two bodies; 
two bodies was not a medieval legal doctrine but an Elizabethan one. It office 

was developed by Plowden, an English jurist, in the second half of the 

sixteenth century. With Plowden’s theory of the king's two bodies - one 

natural and the other politic - the medieval notion of the Crown as a 

corporation aggregate of many was progressively abandoned. The 

king’s body politic was instead confused with the concept of office of 

kingship, which could only vest in the king. Building on Plowden’s 

doctrine, Coke wrote of the king’s body politic in the early seventeenth 

century that it was a corporation sole. With time, the Crown conceived 

as a corporation sole and as a corporation aggregate understood as the 

government became an important feature of English legal thought. The 

Crown as a corporation aggregate - comprising the whole realm - is 

more apt to reflect the constitutional arrangement reached after the 

Glorious Revolution, characterised by the sovereignty of Parliament and, 

later, responsible government. 


It has been argued that there are two models of state personality in a monarchical context. The first 
is the corporation aggregate model, where all the subjects are joined with the king who acts as the 
head. The second model is the corporation sole of the king personifying the state.’ In this article, I 
trace dualities in relation to the notions of king and Crown in the history of English legal thinking. 
It will be shown that both models discussed above can be found in legal thinking and light will be 
shone on the current understanding of the Crown in constitutional law. I will argue that by using an 
historical constitutional approach to English legal thought,” the current understanding of the office 
of kingship and that of the king, the Crown, the government and the realm in constitutional think- 
ing can be revisited. 


1. The crown: dualities old and new 


In this first part of the paper, an analysis of past and current dualities in relation to the king and the 
Crown in English legal thinking is conducted. The duality opposing king and Crown is revisited in 
light of the nuances brought by the notions of realm and dignity. Over the course of the Elizabethan 
period, the king’s two bodies as a duality between the king’s body natural and body politic was 
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developed and can be found in Plowden’s report of cases. The Elizabethan duality of the king’s two 
bodies is revisited in this paper in light of the medieval notions of dignity and that of the realm as a 
body politic, both present in Plowden’s reports of cases. The medieval notion of the realm as a body 
politic endured and could still be found in Coke’s opinions from the early seventeenth century. 
Lastly, the more modern duality between the Crown as a corporation sole and as a corporation 
aggregate is scrutinised. 


1.1. The Middle Ages: the king and the Crown 


In the Middle Ages, although never separate, the king and the Crown were perceived as a duality by 
English jurists.’ There was from late in Henry Ps reign* and in Bracton’s treatise in the Late Middle 
Ages a distinction between king and Crown.” The king was a natural man‘ to whom feudal privi- 
leges were attributed. The Crown, on the other hand, connoted a more general, public and commu- 
nal sphere.’ The Crown was distinct from the king and from the realm. The Crown was not separate 
from the king nor was it separate from the realm, but it was not ‘identical with either.’ 

The Crown was a symbol of the king’s dignity, but the Crown was not itself the dignity.’ The 
dignity largely coincided with the king’s office - the office of kingship - and it rested solely on 
the king.’ The dignity must not be understood solely as a ‘singular privilege’'' - although it rested 
solely on the king, it also concerned all and the Crown was the symbol of that office.'* The dignity, 
in the words of Kantorowicz, was a phoenix-like one-man corporation.'* There was a separation 
between person and office; the king was the instrument of the dignity.'* To Baldus, when the 
king went against the dignitas of his office, his actions were void.'” The separation between person 
and office allowed Baldus to address the issue of the validity of the king’s acts when committed 
against his Crown understood as his office, the dignity.’° The dignity became a perpetual one- 
man corporation - the office of kingship, occupied by the king and symbolised by the Crown, 
with which it was confused. 

As to its relationship with the realm, the Crown could not comprise only the king as the head - it 
was incomplete without the other members of society.” In the Middle Ages, the realm was often 
conceived of as a body corporate, with the king at its head and the subjects as the members.” 
The Crown understood as the mystical body of the realm was an important feature of English 
legal thinking. In addition to the king, the Crown comprised also the corporation of the King in 
Council, the King in Parliament, the King, Lords and Commons, along with the king’s subjects 
as its members.’ 

Prior to the seventeenth century and the aftermath of Coke’s writings, the Crown represented the 
public sphere, it touched all and was the common welfare.” Hence the term ‘pleas of the Crown’ for 
crimes which were considered to offend all, and the addition of ad coronam to describe things pub- 
lic.?! Nevertheless, the Crown and the realm as a body politic — all members of society, the King, 
Lords and Commons and the king as the head - were often confused in the Middle Ages. The 
idea that the realm as a body politic was included in the Crown became accepted in the later Middle 
Ages.” 

In short, the Crown was associated with both the dignity - the office of kingship - and with the 
realm as a body politic. The dual aspect of the Crown - as a symbol of the dignity and as the realm as 
a body politic - was superimposed on the duality between the Crown and the king. 


1.2. The Tudor era: the king’s two bodies 


As will be discussed below, there were still in early sixteenth century England uses of the medieval 
concept of ‘body politic’ referring to society as a natural body. However, the notion of the realm as a 
body politic - ubiquitous throughout Europe - had no connection with the notion of the king’s two 
bodies,” which only took roots in England later in the Tudor period.” 
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1.2.1. Remnants of medieval concepts in the early sixteenth century 

The medieval notion of the realm as a body corporate, or body politic, could still be found in the 
early Tudor era. There was in 1521 a dictum to the effect that the body politic was like a natural 
body, kept together by the law, and that the king and the realm were together a body politic.” 
The theory of the realm as a body politic with the king as its head could also be found in the 
Act in Restraint of Appeals to Rome 1533: 


[T]his realm of England is an empire ... governed by one supreme head and king having the dignity and royal 
estate of the imperial Crown of the same, unto whom a body politic, compact of all sorts and degrees of people 
[...] be bounden 7° 


The above-quoted passage from the Act in Restraint of Appeals 1533 shows, firstly, that ‘dignity’ 
and ‘Crown’ were distinct, although related, notions. The excerpt above also demonstrates that 
society was still, in that first part of the sixteenth century, referred to as a natural body “compact 
of all sorts and degrees of people’, bound to its ‘supreme’ head, the king. 

The fact that the body politic in the Act in Restraint of Appeals 1533 was likened to a natural 
body - with the king as the head and the realm as the body - shows that the two types of bodies, 
natural and politic, were not treated as distinct. The realm was a body politic likened to a body natu- 
ral. That the king was a ‘body politic’ - and therefore a corporation aggregate of many with the king 
as the head” - could still be found in notes of a case dating back to 1534.” The concept of the king 
having two distinct bodies was not yet to be found in legal thinking in the early sixteenth century. 


1.2.2. Congenital defect of the king’s two bodies: an amorphous body politic 

The doctrine of the king’s two bodies was devised during Elizabeth Ps reign and can be found in 
Plowden’s report of cases for that period. As is apparent from Plowden’s reports, English jurists 
of the Elizabethan period also conceived of the realm as a body politic - with the king as the 
head and the subjects as the members. However, the king’s body politic remained amorphous in 
Plowden’s reports, at times referring to the realm as a whole and at other times to the dignity. 

Plowden conceived of the realm as a body politic - with the king as the head and the subjects as 
the members - but he did not theorise the distinction between, on the one hand, the realm as body 
politic and, on the other hand, the king’s body politic by opposition to this body natural.”” Plow- 
den’s lack of theorisation of the relationship between the realm as a body politic and the king’s body 
politic is apparent from his reports. It is not clear if the king’s body politic is to be understood as the 
office of kingship - the dignity — or the medieval notion of the whole realm as a body corporate with 
the king as the head and the subjects as the members. Plowden’s reports of cases do not give a 
definitive answer to the question ‘what is the king’s body politic?’. 

The first allusion to the two bodies of the king features in the 1555 case of Hill v Grange,” 
reported by Plowden a few years before the 1561 case Dutchy of Lancaster and the 1562 case Willion 
v Berkley, where the doctrine of the king’s two bodies was elaborated in more detail. 

In Hill v Grange, judges ruled that the word ‘King’ in the act at issue included the king’s heirs and 
successors because it referred to the ‘function’ and the ‘dignity’ of being king. In Hill v Grange, one 
characteristic of the king’s dignity is emphasised: it is eternal.’ The king’s body natural, however, 
was still subject to death. ‘Death’ became ‘demise’ so as to signal that the King - incorporated with 
the king’s eternal office, or ‘dignity’ - continued seamlessly to live on. At the demise of the natural 
body of the king, the eternal office became incarnated by the new king in his body natural.*” 

There were also hints that the king’s body politic was to be understood as the perpetual office of 
kingship - the dignity - understood as the medieval perpetual one-man corporation by succession 
in Hill v Grange: 


[T]he King is a body politic, and when an Act says, the King, or says, we, it is always spoken in the person of 
him as King, and in his dignity royal, and therefore it includes all those who enjoy his function.” 
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The king’s body politic and the dignity are not clearly distinct or clearly equated in the passage 
excerpted above. The relationship between the two was not defined. The body politic of the king 
in Hill v Grange, however, did not appear to refer to the realm understood in the medieval sense 
as a mystical body. 

In the 1561 Case of the Dutchy of Lancaster, also reported by Plowden, the two bodies of the king 
were famously defined by a unanimous court as the king’s body natural - mortal, subject to infir- 
mities, imbecility and defects - and the king’s body politic - utterly void of infancy and old age and 
other defects and imbecilities to which the body natural is subject. Together, the body natural and 
the body politic of the king are indivisible and incorporated in one person - the king - and the body 
politic perfects all defects of the body natural.** In Dutchy of Lancaster, the court found that the 
king’s body politic was constituted for the purpose of governing the people - implying that it 
was separate from them. The king’s body politic was described as including the office of kingship: 
‘the [...] body politic contains the office, government, and majesty royal.” Defined as such, it did 
not comprise the people. 

By contrast, the king’s body politic was identified with the medieval concept of the realm as a 
body politic in Willion v Berkley. In that case, the defendants - who ultimately won the case - 
pleaded that the king and the subjects ‘together compose the Corporation’ in which the king ‘is 
incorporated with them, and they with him, and he is the Head, and they are the Members, and 
he has the sole Government of them’.*° To the contrary, the losing plaintiffs in Willion v Berkley 
and the dissenting judge, Justice Weston, equated the king’s body politic with the dignity - the 
office of kingship.” The argument of the plaintiffs and Justice Weston J in Willion v Berkley was 
not fully developed: they did not explain the relationship between the king’s body politic as encom- 
passing the dignity - or office - of kingship and the realm understood as a body politic with the king 
at its head. But there is no explanation in the plaintiffs’ argument or Justice Weston’s dissenting 
opinion as to how the whole realm - the king’s body politic - could also be the office of kingship 
- the dignity. Justice Brown for the majority in Willion v Berkley stated that the dignity comes to the 
body natural,** without mentioning the king’s body politic or the realm as a body politic. There was, 
therefore, no consensus as to the definition of the king’s body politic. It was the view held by the 
defendants in Willion v Berkley - that the king and subjects form the body politic of the realm - 
which prevailed to Maitland’s mind in the early twentieth century. Commenting on Willion v Berk- 
ley, Maitland, a famed English legal historian and constitutional scholar, noted that the body politic 
was incorporated with the king’s subjects. To Maitland, the king was still only the head of a corpor- 
ation — instead of being a corporation himself - in that case.*” 

A later case reported by Plowden and dating to 1573, Sir Thomas Wroth’s Case, shows that the 
dignity which was referred to in Hill v Grange had become the body politic of the king. In Wroth’s 
Case, the king’s body politic was again equated with the concept of dignity,“ as it had been in the 
Dutchy of Lancaster and Hill v Grange before the case of Willion v Berkley: 


[T]he body politic of the King [...] is perpetual, and has perpetual continuance, and never dies, although the 
body natural, in which the body politic is reposed, dies, [...] there is a separation of the two bodies, and that 
the body politic has left the body natural now dead or now removed from the dignity-Royal, and is conveyed 
over to, and reposed in, another body natural. [...][Emphasis added]*” 


When contrasted with the passage copied before from Hill v Grange, it is apparent from the excerpt 
immediately above that the eternal dignity which had perpetual continuance in Hill v Grange was later 
referred to as the body politic of the King in Wroth’s Case. But the relationship between the king’s 
body politic and the dignity was not well defined. The king’s body politic is perpetual and the 
body natural reposes in it. Upon his death, the king’s body natural is ‘removed from the dignity- 
Royal’ and is conveyed to the next king’s body natural. The dignity-Royal may therefore refer to 
the king’s body politic but the equation between the two was not made explicitly in Plowden’s report. 

Plowden’s lack of theorising of the notion of the king’s body politic is apparent from his reports. 
In particular, he did not develop his conceptualisation of the relationship between the king’s body 
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politic and the royal dignity. The realm as a body politic was confused with the king’s body politic in 
Willion v Berkley.” To the contrary, in the case of Dutchy of Lancaster, the king’s body politic was 
said to be constituted for the purpose of governing the people - implying that is was separate from 
them and therefore akin to the dignity.“ In short, in Hill v Grange, in Dutchy of Lancaster and in 
Wroth’s Case, the king’s body politic appears to be equated with the dignity - the office of kingship - 
and no mention was made of the realm understood as a body politic. In Willion v Berkley, the win- 
ning defendants’ view - which was retained by Maitland* - was that the king’s body politic was the 
realm. There is, therefore, in Plowden’s reports from the sixteenth century, no definite concept of 
the king’s body politic. The king’s body politic could be the realm as a body politic - with the king as 
the head and the subjects as the members - or it could be the office of kingship - the dignity. 


1.3. The contemporary period and the chameleon Crown: the Crown a corporation sole 
and a corporation aggregate 


The ‘contemporary’ period analysed in this section does not correspond to the orthodox contem- 
porary period as historians would understand it. In British constitutional thought, the current con- 
stitutional framework is grounded in the constitutional settlement reached upon the Glorious 
Revolution. Sir Edward Coke’s opinions, although they predate 1688, remain relevant as he was ret- 
rospectively attributed the status of forefather of the current constitutional arrangement and is con- 
sidered to be a founding father of the common law.*° Coke’s concept of the corporation sole had 
repercussions on legal thought, especially in relation to the notion of the Crown in the nineteenth 
and twentieth centuries. 


1.3.1. Coke and the Crown as a corporation sole 

As was discussed above, Plowden did not clearly theorise the relationship between the body politic 
of the king and the realm as a body politic. The corporation composed of King, Lords and Com- 
mons” was also omitted and its relationship with the king’s body politic and the realm as a 
body politic was not theorised. Coke’s writings demonstrate a similar lack of clarity and theorisation 
of the relationship between the king’s body politic and the realm as a body politic. An analysis of his 
work also demonstrates that Coke did not fully theorise the doctrine of the king’s two bodies, which 
he adopted. Coke instead added the concepts of ‘Crown’ and of ‘corporation sole’ to the doctrine of 
the king’s two bodies, which was already suffering from insufficient elaboration. 


1.3.1.1. The doctrine of the king’s two bodies in Coke’s work. In his report of Cawdrey’s Case of 
1591, Coke said that the king is the head of the realm as a body politic. No mention of the 
king’s body politic - as opposed to his body natural - was made, and the Crown was not men- 
tioned.** It appears that in Cawdrey’s Case, Coke understood the body politic in the medieval 
sense of the whole realm as a mystical body - with the king as the head and his subjects as the mem- 
bers. In Penal Statutes, (1604-1605) Coke also conceived of the king as head of the ‘weal public’. 

The Elizabethan doctrine of the king’s two bodies featured in Coke’s report of Calvin’s Case of 
1608. At issue in that case was the right for Scottish subjects of king James VI and I to hold land 
in England as non aliens (i.e. as ’citizens’) following the union of the two Crowns. In that case, 
Coke found for the Scottish plaintiff. Coke reasoned that liegance is due to the king’s personal 
body. King James’ natural body was the same, whether as King of Scotland or King of England. 
His Scottish subjects therefore remained his subjects even when in England. Coke referred in Cal- 
vin’s Case to the king’s politic capacity and equated it with both the realm as a body politic and 
with the Crown: 

And it was resolved that [ligeance] was due to the natural person of the King (which is ever accompanied with 


the politic capacity, and the politic capacity as it were appropriated to the natural capacity), and it is not due to 
the politic capacity only, that is, to his Crown or kingdom distinct from his natural capacity [...]°° 
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It appears from Coke’s reasons above that he conceived of the Crown as equivalent to - or at least 
interrelated with - the kingdom: ‘his Crown or kingdom’. The Crown - or kingdom - was, to 
Coke’s mind, equivalent to the king’s politic capacity and was distinct from the king’s natural 
capacity. 

The use of the notion of ‘Crown’ in Coke’s report of Calvin’s Case was novel: Plowden had not 
referred to the Crown in elaborating his concept of the king’s two bodies, preferring the term ‘king’ 
instead. The notion of Crown in Coke’s thinking is analysed further in the next section. 

Although accompanied by the king’s politic capacity, the king’s natural capacity was distinct 
from it in Coke’s reasons in Calvin’s Case. A separation between the king’s two bodies can therefore 
be found in Coke’s reasons as it could be found in Plowden’s reports of cases from the middle of the 
sixteenth century. In his Institutes, Coke referred again to the doctrine of the king’s two bodies. 
When describing the high court of Parliament, Coke said that it is composed of the king in his 
royal capacity, thereby acknowledging the doctrine of the king’s two bodies.’ But Coke did not the- 
orise the distinction between the king’s body natural and his body politic any further. In his opinion 
to the king in the King, Tenant in Tail,” Coke even departed from Willion v Berkley by requiring 
that the king be expressly named for statutes to apply to his body politic." In Magdalen College, he 
emphasised that the king is persona mixta and ruled that general acts which aim to suppress a wrong 
apply to the king, but without making any distinction between the king’s body natural and his body 
politic." 

Like Plowden’s reports, Coke’s reports do not provide a clear or definitive description of the con- 
cept of the king’s body politic. His reports do not provide a definitive answer as to the relationship 
between the king’s body politic, the realm as a body politic and the Crown. 


1.3.1.2. The concept of Crown in Coke’s work. Coke first used the concept of Crown in Calvin’s 
Case, where he described it very broadly as a ‘hieroglyphic of the laws, where justice [...] is admi- 
nistered’.°? Coke’s concept of Crown in that case is both novel and inconsistent. Coke reiterated the 
doctrine of the two bodies of the king*® but seemingly associated the Crown with both the body 
natural in some passages and with the body politic of the king in others. 

Coke associated the Crown with the king’s natural capacity in the following passage of Calvin’s 
Case: 


Therefore if you take that which is signified by the Crown, that is [...] to be understood of that capacity of the 
King, that in rei veritate hath capacity, and is adorned and endued as well of the soul as of the body [...], and 
not of the invisible and immortal capacity that hath no such endowments; for of itself it hath neither soul nor 
body.” 


The king’s natural capacity is endowed with a soul and a body.” The king’s political capacity is 
invisible and immortal, but Coke said that the Crown does not vest in the king’s political capacity. 
The Crown, because it does not of itself have a soul or a body, rests on the king’s body natural, 
which has both. Coke’s view that only the king’s body natural has a body and soul is supported 
by his observation in Calvin’s Case that the body natural ‘is of the creation of Almighty God’ 
whereas the body politic ‘is framed by the policy of man’.*’ The Crown was said to rest with the 
king’s natural capacity in the passage excerpted above of Calvin’s Case, not with the king’s political 
body. 

Yet, Coke then proceeded in Calvin’s Case to establish that the Crown is the king’s political 
capacity and that it is the king’s political capacity which is annexed to the Crown: 


And it was resolved that [ligeance] was due to the natural person of the [king] and it is not due to the politic 
capacity only, that is, to his Crown or kingdom distinct from his natural capacity [...]°° 


As appears from the above-quoted passage, Coke equated the king’s political capacity with the 
‘Crown or kingdom’. He left unresolved the problem of defining the king’s body politic either as 
the Crown representing the dignity - the office of kingship - or as the whole realm - the kingdom. 
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For instance, Coke also associated the king’s body politic with the medieval concept of ‘mystical 
body’ of the realm in Calvin’s Case.°' It is unclear, therefore, if the words ‘Crown or kingdom’ 
are to be understood as two interchangeable words or if they convey different meanings: the 
Crown as the office of kingship and the realm as a body politic. 

In short, Coke expressly said in Calvin’s Case that the Crown was the king’s political capacity, by 
opposition to his natural person.°* That statement contradicts the first excerpt quoted above, where 
the Crown was said by Coke to vest in the king’s natural capacity, because it has a soul and a body. 
Coke’s reasons in Calvin’s Case are to the effect that the Crown is to be associated with both the 
king’s natural capacity and his political capacity. The king’s political capacity and the Crown 
remained undefined: they could be construed as the office of kingship or as the realm. 

It has been argued that Coke ‘recognizes’ in Calvin’s Case that the Crown stands for the body 
politic of the king. In light of our observations above as to Coke’s association of the Crown 
with both the king’s natural persona and his political capacity, that argument merits further com- 
ment. Coke in Calvin’s Case equated the Crown with the king’s political capacity (at p.10a). How- 
ever, he also submitted that the Crown must be understood as the king’s natural capacity (at p. 11b). 
His argument is better understood once rephrased as the Crown vesting in the king’s natural 
capacity. A similar argument was made in Plowden’s report of Wroth’s Case, where the dignity - 
the office of kingship - was found to repose in the king’s body natural.® In Wroth’s Case - as 
was the case in the Dutchy of Lancaster - the dignity was confused with the king’s body politic 
and vested in the king’s body natural. What Coke appears to have confused in turn in Calvin’s 
Case is the concept of Crown with the concept of dignity.°° As Loughlin notes, the dignity must 
be tied to a person.*” Coke’s setting out that the Crown vests in the king’s body natural - which 
has a soul and a body - appears to mean that the dignity vests in the king’s body natural. To 
Coke in Calvin’s Case, the Crown was the realm (‘Crown or kingdom’), but it was also the dignity 
understood - like Plowden in most of the cases he reported - as the king’s body politic. The Crown 
and the dignity were two distinct concepts in legal thought, but Coke implicitly merged the two 
concepts in Calvin’s Case. The concept of dignity as the office of kingship became lost, subsumed 
by the ill-defined and capacious concepts of the king’s body politic with Plowden and, with Coke, of 
the Crown. 

Coke also equated the Crown, not with the concept of the whole realm as a body politic, but 
rather with the king’s body politic as opposed to his body natural. Coke’s association of the 
Crown with the king’s body politic understood as a capacity different from his natural capacity 
was a novel idea. In the Elizabethan doctrine of the king’s two bodies and the cases of Dutchy of 
Lancaster and Wroth’s Case, it was the dignity - the office of kingship - which was associated 
with the body politic of the king. In the majority of cases reported by Plowden, it was the dignity 
- the office of kingship - which was said to constitute the king’s body politic. As was shown above, 
the relationship between on the one hand, the king’s body politic that was constituted of the dignity 
and, on the other hand, the realm as a body politic, was not determined in Plowden’s reports. The 
concept of Crown, however, was not mentioned by Plowden. As Coke used the word ‘Crown’ to 
mean ‘dignity’, the medieval concept of the Crown as a concept of public utility and public sphere 
was lost to legal thought. 

After the fusion of Crown and office of kingship, maintaining the medieval concept of Crown as 
the whole realm or the medieval concept of the king’s body politic as the realm would have implied 
that the whole realm was partaking of the dignity. The democratic potential of a fusion of the med- 
ieval concept of Crown - which included the king, the corporation of King, Lords and Commons, 
and the whole realm as a body politic - with the concept of dignity as the office of kingship was 
never fulfilled. 

In the Middle Ages, the Crown conveyed a sense of public sphere, common welfare and touched 
all.°° The view that now prevails is that Coke identified the Crown with the king’s body politic. 
However, in Calvin’s Case, Coke did not completely do away with the notion of Crown as compris- 
ing the realm as a body politic. He stated that the politic capacity of the king is the Crown and is the 
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kingdom.’ The distinct concepts of dignity, Crown, realm as body politic and the king’s body poli- 
tic were used indiscriminately by Coke in Calvin’s Case. No consistent definition of the Crown was 
given in that case, but one interpretation of Coke’s ambivalent reasons is that the Crown, being 
associated with the king’s body politic, was also synonymous with the dignity. 


1.3.1.3. The uneasy marriage of Coke’s corporation sole and the king’s two bodies. Coke did not 
consider the king to be a corporation in Magdalen College or in his advisory opinion in The 
King, Tenant in Tail. Coke simply relied on concepts relating to the king’s two bodies and that 
of the realm - or the weal public - as a body politic. Coke further elaborated on the concept of 
the king’s body politic by developing the notion of corporation sole in Sutton’s Hospital.”° 

Attempts to identifyig the origins of Coke’s corporation sole have been made. Kantorowicz 
identified the dignity - the one-man corporation that is the office of kingship - as the predecessor 
of Coke’s corporation sole, while Maitland thought that its origins were to be found in the concept 
of parson.” Maitland argued that the corporation sole was first ascribed to the parson and, after the 
Reformation, applied to the king.’ More recently, Getzler traced Coke’s use of the corporation sole 
to Bracton’s work.”* 

There are strong indications that the dignity as the office of kingship - as it was found in Plow- 
den’s reports of cases — was a precedent to Coke’s rebranding of the king’s body politic as a corpor- 
ation sole in Sutton’s Hospital. In Sutton’s Hospital, Coke mentioned that a body politic is a 
corporation and that in the case of the king, it stands on his person only.” Yet Coke did not 
refer to the concept of the Crown in Sutton’s Hospital. He specifically associated the body politic 
with the king: ‘every corporation or incorporation, or body politic or incorporate, which are all 
one, either stands upon one sole person, as the King [...] or aggregate of many [eal 

It appears that the corporation sole which corresponds to the king’s body politic in Sutton’s Hos- 
pital was later thought by jurists to also be the Crown.”° Given that Coke confused the concepts of 
dignity and of body politic with that of the Crown in Calvin’s Case, it is reasonable to interpret 
Coke’s use of the concept of body politic in Sutton’s Hospital as interchangeable with that of 
Crown. However, in his very short remark on corporations in Sutton’s Hospital, Coke did not 
give a fully developed theory of the relationship between the various concepts at play - king’s 
body politic, Crown, dignity and realm as a body politic.” 

According to Coke in Sutton’s Hospital, the corporation that is the king’s body politic was to be 
associated with one person only: the king. The concept of the Crown including the whole body poli- 
tic of the realm - the medieval notion of the body politic - which could still be found in Plowden’s 
commentaries and in Coke’s reasons in Calvin’s Case was lost with later interpretations of Coke’s 
short comment in Sutton’s Hospital. 

In Sutton’s Hospital, Coke did not address the issue of the relationship between the concept of 
the king’s body politic - as opposed to his body natural - and the medieval concept of the realm as a 
body politic. The view in Willion v Berkley that the king’s body politic stands for the medieval 
understanding of the body politic of the king was not mentioned. Nor did Coke elaborate on the 
distinction between the medieval concept of the realm as a body politic and the Elizabethan concept 
of body politic of the king understood as the dignity. Logically, Coke could not, on the one hand, 
equate in Calvin’s Case the king’s body politic with the medieval notion of the realm as a body poli- 
tic, regrouping king, King, Lords and Commons and subjects, and claim on the other hand in Sut- 
ton’s Hospital that the king is a body politic to be understood as a corporation sole standing on one 
person, the king. If the realm is the king’s body politic, as Coke submitted in his confused reasons in 
Calvin’s Case - where he said that it is ‘the Crown, or kingdom’ - it is a corporation aggregate of 
many, comprising the king as the head and his subjects as the members. Coke’s argument in Sut- 
ton’s Hospital that the king’s body politic is a corporation sole is contrary to his opinion in Calvin’s 
Case that the king’s body politic is the realm understood as a corporation of many. Coke’s theory of 
the corporation sole was not only under-theorised, it contradicted his earlier ruling. 
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In short, the medieval concept of the king’s body politic included the whole realm and was 
related to the concept of Crown. Coke’s concept of corporation sole - and effectively, the 
elimination of the medieval concept of the Crown as the realm”? - was facilitated in the first 
instance by the equation of the king’s body politic with the dignity (the office of kingship) in the 
cases of Hill v Grange, Dutchy of Lancaster and Wroth’s Case. Coke then confused the concept of 
dignity with that of the Crown in Calvin’s Case and proceeded to equate Crown and body politic. 
Coke’s remark that the king’s body politic was a corporation sole in Sutton’s Hospital was in line 
with previous cases reported by Plowden where the king’s body politic was said to be the dignity. 
Where Plowden used the word ‘dignity’ Coke used the word ‘Crown’ in Calvin’s Case. Coke referred 
to the concepts of body politic and corporation sole in Sutton’s Hospital only. However, Coke’s pre- 
vious merger of the Crown and of the dignity in Calvin’s Case led to a reinterpretation of Sutton’s 
Hospital as defining the Crown as a corporation sole. The king’ body politic, which was said to be a 
corporation sole in Sutton’s Hospital, became the Crown as a corporation sole in light of Coke’s 
reasons in Calvin’s Case. 

To conceive of the ‘Crown’ as the office of kingship - the ‘dignity’ - ”” can be attributed to Coke 
based on an analysis of the cases he reported. Originally, the office of kingship - the king’s dignity - 
was not the Crown.*° The Crown represented the common welfare and was ‘public’ in nature." 
Although the Crown also represented in medieval times the ‘prerogative and sovereign rights’ of 
those governing the society,*” even in that sense the Crown differed from the dignity. The dignity 
was ‘a Phoenix-like one-man corporation’ encompassing in the current king all the kings who occu- 
pied the dignity before him as well as those who would occupy it after him.*? In light of Kantoro- 
wicz’s observations, and, more recently, Rossi’s findings in relation to Baldus’s conception of the 
dignity and Getzler’s analysis of Bracton’s work,” it appears that there was a precedent for the con- 
cept of corporation sole. There was in the medieval concept of dignity - the office of kingship - the 
notion of a one-man corporation. Kantorowicz accused English jurists of the ‘pardonable con- 
fusion’ of Crown and dignity.*° The unknowing culprits were Plowden and Coke. We can add to 
Maitland’s hypothesis that it was Coke - or Broke, his predecessor - who elaborated the concept 
of corporation sole in relation to the king, based on ecclesiastical precedents and the concept of par- 
son.*° Plowden had already opened the door to a fusion of the king’s body politic with the concept 
of dignity in the Elizabethan era, albeit not in all the cases he reported. Coke - who did not clarify or 
enlighten the doctrine of the king’s two bodies - then confused the concept of dignity with that of 
the Crown and fused the concept of Crown with that of the king’s body politic in Calvin’s Case. He 
then reasoned in Sutton’s Hospital that the king’s body politic was a corporation sole. Coke did not 
equate the Crown with the king’s body politic as a corporation sole in Sutton’s Hospital. He used the 
terms ‘body politic’ and ‘King’. Coke did not assimilate the Crown or the dignity with the corpor- 
ation sole in Sutton’s Hospital. It is nevertheless possible to argue, based on his ambivalent reasons 
in Calvin’s Case, that the concept of body politic in Sutton’s Hospital was the same as that of Crown. 
If the body politic was a corporation sole, so was the Crown, because Coke had previously equated 
body politic and Crown in Calvin’s Case (where, however, he had also associated the Crown with 
the king’s body natural in his inconsistent reasons). A cumulating effect of Coke’s ambiguous and 
inconsistent reasons in Calvin’s Case and Sutton’s Hospital then led jurists to attribute to Coke the 
idea that the Crown is a corporation sole. 

Referring to the concept of corporation sole undermined the relevance of the doctrine of the 
king’s two bodies. Although Coke used the words ‘body politic’ in connection with the king as cor- 
poration sole, these words - ‘body politic’ - were eventually to be replaced with the ‘Crown’. In 
Sutton’s Hospital, Coke said that the king’s body politic vested in one ‘person’ only, the king, 
and no mention was made of his body ‘natural’ by opposition to his body politic. While he still 
had a body natural and a body politic in Calvin’s Case, the king became solely a person again in 
Sutton’s Hospital. The contradiction in Coke’s work between the king being a person and the 
king having two bodies remains another unresolved issue. 
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1.3.2. The doctrine of the king’s two bodies and the concept of corporation sole in later 
seventeenth and eighteenth-century writings 


Although the doctrine of the king’s two bodies was referred to later in the seventeenth century, it 
received scant critical attention in legal literature. Finch wrote in 1613, the year following the year in 
which Sutton’s Hospital was decided, that the king is a corporation of himself and has two capacities, 
viz a natural body and a body politic.*” Finch’s treatise was published in 1613 but Coke’s report of 
Sutton’s Hospital was published in 1614.°*° It is therefore not certain that Finch’s description of the 
king as a ‘corporation of himself refers to the king as a corporation sole as Coke put it in Sutton’s 
Hospital? However, Finch’s description of the king as a corporation of himself having two 
capacities featured in the context of his discussion of the king’s perpetuity and succession.” The 
king, Finch explained, has perpetual succession and never dies. As Kantorowicz demonstrated, 
the perpetual succession of kingship relates to the king’s dignity, a one-man corporation that embo- 
dies all the previous, present and future bearers of the Crown.”' The context would therefore point 
to Finch referring - perhaps unwittingly - to the king being a corporation of himself as the king’s 
dignity, the one-man corporation that is the office of kingship. 

Matthew Hale, in his discussion of the king’s two bodies, built on Coke’s assertion that the king is 
a corporation sole by stating that the king’s politic capacity is a corporation sole.” Hale is an impor- 
tant legal figure of the second half of the seventeenth century and has had a remarkable influence on 
constitutional thinking. Like his predecessors, however, he did not theorise the distinction between 
the king as corporation sole and the king as head of the commonwealth - the realm - understood as 
a corporation.” Hale argued that the two capacities of the king, natural and politic, cannot be sep- 
arated and that the king’s natural capacity is invested with his politic capacity.°* He did not mention 
the dignity of kingship, but argued that the king’s body politic is a corporation sole and has perpe- 
tual succession.”° To Hale, the king’s body politic appears to have been in fact the dignity. His work 
provides confirmation that the dignity had by then been fused with the concept of the king’s politic 
capacity. Like Coke in Sutton’s Hospital, Hale made no mention of the Crown in relation to the con- 
cept of corporation sole. The concept of Crown came to replace the concept of the king’s body poli- 
tic - understood as the king’s dignity - only later. 

Blackstone in his influential Commentaries on the Laws of England of the eighteenth century 
used the word ‘dignity’ to refer to the office of kingship, or the king’s ‘royal office’.”° He also 
took the word dignity in the sense of moral worthiness. In this second sense, Blackstone equated 
the king’s political character with his ‘dignity’ and described the royal dignity as the king’s higher 
quality as superior to the subjects, a position justified by the king’s perfection.” Blackstone also 
adopted the doctrine of the king’s two bodies’? as had Plowden, Coke and Hale before him, and 
identified dignity with the king’s body politic by opposition to his body natural.” But Blackstone 
did not address the issue of the relationship between dignity and the Crown or the notion of the 
realm as a body politic. 


1.3.3. The nineteenth century and the mutation from the Crown as Queen to the Crown as 
government 


The concept of the Crown in the nineteenth century was developed indirectly, in cases where the 
King or Queen - and, as the governmental apparatus expanded in the nineteenth century, public 
officers and public bodies - were sued for wrongs. This trend - the definition of the Crown as a 
by-product of cases and legislation on Crown liability and immunities - continues to this day. 

In the first part of the nineteenth century, the petition of right - a medieval remedy whereby a 
subject could sue to the king directly - was revived. The petition of right was used to sue to the 
Crown for the wrongs committed by its officials. In Viscount Canterbury and in Tobin, the 
Crown was still conceived of as the monarch personally and the subjects’ recourses were denied. 
It was said that the king can do no wrong, nor can command any wrong, and he could not, as a result, 
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be held liable for the wrong committed by his officers or servants. The Crown, therefore, was still 
very much the monarch personally. 

In Feather, another case where the petition or right was used to sue to the Crown in the nine- 
teenth century, the Crown was conceived of not only as the monarch, but also as a corporation 
aggregate.'”' The Crown which could infringe Mr. Feather’s patent encompassed ministers, officials 
and civil servants who - because they were all the Crown - could use his invention in building ships. 
However, only the monarch personally could do no wrong and the petition of right could not be 
used against her for a wrong committed by crown servants. 

The Crown’s transformation from the monarch personally to the whole governmental apparatus 
went unnoticed. The duality of the Crown, meaning both the monarch personally and the govern- 
ment as a whole, is still part of constitutional law today.’ Since the turn of the twentieth century, 
the Crown changes seamlessly from being of as a corporation sole — for instance in cases relating to 
remedies against ministers of the Crown, as in M v Home Office? - to the Crown as a corporation 
aggregate in cases relating to the application of statutes to the Crown, contract law and administra- 
tive law.'°* The debate about conceptualising the Crown revolves around the issue of its corporate 
character - either sole’”” or aggregate.'°° The inconsistency between the concept of the Crown as a 
corporation sole in certain areas of the law and as a corporation aggregate in others lives on. 


2. Revisiting the crown 


In this section, the analysis of the historical evolution of legal thinking in relation to the king and the 
Crown allows us to conclude that past dualities in relation to the concept of the king and of the 
Crown are still present in constitutional law. The duality between the Crown as a corporation 
sole and the Crown as a corporation aggregate - a dominant feature of English constitutional think- 
ing in relation to the notion of Crown and that of State - is revisited in light of enduring past dua- 
lities. A new understanding of the concepts of king and Crown in constitutional law is suggested. 

The Crown as a corporation sole/corporation aggregate dichotomy is not the only paradigm 
under which constitutional law is currently operating. The king’s two bodies - often now called 
‘capacities’ - can still be found in numerous statutes where the monarch’s personal privileges 
and immunities are expressly protected and where the Duchy of Lancaster is treated separately 
from the rest of the governmental apparatus.” The distinction, found in the Middle Ages, between 
the king and the Crown is also relevant. In the Crown Proceedings Act 1947, for instance, where the 
Crown was made liable in tort as any ordinary person, a distinction is made between the Crown and 
the king in his private capacity.'°* The latter is expressly said to retain his immunity from suit. As 
Dicey famously wrote, the king personally cannot be sued for a civil wrong or for a crime, even in 
the unlikely event that he would shoot the Prime Minister in the head.'°” 

The concept of the Crown as the whole realm, a mystical body with the king as the head, the 
King, Lords and Commons, and the subjects as the members is less prevalent today. However, 
the Crown understood in that medieval sense - the Commonwealth advocated by Maitland''® - 
was an enduring concept in past legal thinking and featured in Plowden’s and Coke’s work. As 
can be found in a case dating to 1365, the realm takes visible form in Parliament: ‘Every one, is 
bound to know at once what is done in Parliament, for Parliament represents the body of the 
whole realm’.''’ Perhaps our understanding of the Crown can be actualised to reflect both past 
understandings of English constitutional legal thought, as well as their evolution into a consti- 
tutional monarchy and a democratically elected sovereign Parliament. The Crown in the medieval 
sense of the whole body of the realm could retain its ‘inclusive character’ and its untapped “demo- 
cratic potential’.'!” In light of a historical constitutional analysis of past dualities in connection with 
the Crown, it becomes easier to identify these past dualities as current features of the law. A better 
understanding of these past dualities - notably, king and Crown, the king’s two bodies and the 
Crown as corporation sole or aggregate - may also allow us to redefine the Crown. 
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The British constitution is complex, not least because it incorporates medieval notions and insti- 
tutions with principles elaborated in the aftermath of the Glorious Revolution. The British consti- 
tution - even though it contains an amalgam of medieval and modern principles and institutions - 
now applies to a highly modern, hierarchical, professionalised, departmentalised and decentralised 
governmental apparatus operating in complex contexts and according to various statutory schemes. 
A catch-all notion such as the ‘Crown’ as it is currently used cannot adequately reflect on its own the 
nuances and complexities of the ways in which the constitution applies in the governing of the Brit- 
ish people and peoples throughout jurisdictions with similar constitutions. Maitland’s criticism of 
the concept of the Crown as a cover for ignorance'’? in the early twentieth century applies even 
more forcefully in the twenty-first. 

A social ontology perspective has recently been adopted to argue that the Crown should be con- 
ceived as an office separate from its office holder - the Crown as distinct from the king. According 
to this view, the Crown is part of the corporation aggregate that is the administrative state or ‘Gov- 
ernment’.'!* While that social ontology perspective also used what was called the ‘sound elements’ 
of the ‘dodgy doctrines’ of the king’s two bodies and of the corporation sole to arrive at the concept 
of office of the Crown,'!” the conclusions drawn here both resemble and differ from it. Maitland’s 
and Lord Diplock’s''® concepts of the Crown as a corporation aggregate can also be nuanced, I 
argue, to arrive at a new nomenclature for constitutional law. 

Allen posits that the ‘Crown’ is the office, separate from the officeholder,'’” but also that the 
Queen’s official capacity is an office - the office of the Queen - and that the Crown is stacked 
on it: 


In the scheme I have presented, ‘Queen’ is itself an office filled by an ordinary human being. The Crown and 
the Duke of Lancaster are ‘stacked’ on the office of the Queen; Elizabeth acts distinctly qua the Queen, and the 
Queen acts distinctly qua Duke of Lancaster and qua Crown.” 


Allen’s formulation does not indicate if the office of the Queen and that of the Crown should be 
understood as filled by the queen in her political capacity. In light of the analysis of the historical 
evolution of legal thinking in relation to the concepts of king and Crown, we could instead refer to 
the ‘dignity’ as the office of kingship, a one-man corporation that encompasses all previous and past 
holders of the Crown, as well as the current monarch. As was demonstrated above, the concept of 
dignity as the office of kingship is very old and has its root deep in the English constitutional past. It 
figured in Coke’s opinions. In the report of cases by Plowden, it was with the dignity - not with the 
Crown - that the king’s body politic was associated when it was not associated with the realm. Using 
the word dignity instead of Crown would bring more clarity, in addition to being grounded in past 
historical legal thinking. 

The dignity is separate from the officeholder, as Allen submits and Kantorowicz had suggested. I 
would also suggest that the office of kingship - the dignity - is separate from the queen’s official 
capacity. The office of kingship - the dignity - and the king’s official capacity are two distinct 
corporations. 

There are precedents for the proposition that the office of kingship and the king’s body politic are 
two distinct corporations. In addition to the implicit suggestion in Hill v Grange,''° the case of the 
Deane of Fernes,'”° from the early 1600's, also supports the conclusion that there are two corpor- 
ations at play. In Deane of Fernes, it was decided that perpetual offices can only be taken by a body 
politic. Other, non-perpetual, offices could be taken by persons in their natural bodies and then pass 
by descent. 

The case of the Deane of Fernes supports the conclusion that the dignity of kingship being a per- 
petual office, the king took it in his body politic. The case of the Deane of Fernes offered a new per- 
spective on the doctrine of the king’s two bodies. It was established in that case that perpetual offices 
must be occupied by officers who are also perpetual body politics. That statement in the Deane of 
Fernes is supported by Grendon, another case reported by Plowden, where it was explained that a 
spiritual office — or ‘dignity’ — is distinct from the perpetual incumbent, who is a spiritual person.'*! 
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The office being perpetual, it cannot be occupied by a person in their natural capacity. It must be 
occupied by a perpetual body politic. 

The same logic can be applied to the king’s body politic and the office of kingship. The office of 
kingship, a perpetual corporation, vests in the king’s immortal body politic. The dignity - the office 
of kingship - is a corporation distinct from the king’s body politic, also a corporation. They are two 
separate corporations: the perpetual office of kingship (the dignity) vests in the perpetual body poli- 
tic of the king (also a corporation). 

Kantorowicz had argued that the dignity and the realm as a body politic were two different cor- 
porations. He also recounted that the concept of Crown and that of the realm as a body politic 
were often confused and shared the same components - the king as the head and the parliamentary 
estates as the members. The Crown being associated with the realm as a body politic was then fused 
with the concept of dignity of kingship.'** The fusion of the Crown with the dignity led to the Crown 
being conceived of as a corporation.” The analysis above of the cases reported by Plowden and Coke 
shows how that fusion became possible. Kantorowicz stressed the confusion that surrounded the con- 
cepts of king as King, the realm as a body politic, and the Crown. Acknowledging the terminological 
confusion, he did not, however, attempt to resolve it by making a distinction between the king’s body 
politic in the context of the doctrine of the king’s two bodies and the realm as a body politic. The dua- 
lity of the Crown - being associated with the dignity and with the realm - can perhaps be used as a 
heuristic tool in reconceptualising the office of kingship and the ‘State’. 

As to the Crown’s historical relationship with the office of kingship, the distinction between 
spiritual offices and their spiritual incumbents in Grendon and the Deane of Fernes was perceptive. 
Applied to the doctrine of the king’s two bodies, it can lead to the conclusion that the doctrine also 
involves two corporations - the king’s body politic and the dignity of kingship. That conclusion was 
not expressly drawn by Plowden, who failed to fully theorise the doctrine of the king’s two bodies. 
In Willion v Berkley, the body politic of the king was the whole realm, a corporation comprising the 
king as the head and the subjects as the members. The king was still only the head of a corporation - 
instead of being a corporation himself in that case.” What is set out in the Deane of Fernes allows a 
more precise explanation of the two corporations at play in the doctrine of the king’s two bodies: the 
king’s politic capacity - as opposed to his natural capacity - is a corporation set up to occupy the 
office of kingship - the dignity - which is also a corporation. The separation between the king’s 
body politic and natural would be maintained, ensuring that the distinction made in numerous sta- 
tutes as to the monarch’s personal possessions, including in the Duchy of Lancaster, remains com- 
prehensible. The Queen in her private capacity would refer to the Queen acting as a private 
individual. The Queen in her private capacity owns properties referred to in the Crown Private 
Estates Act 1862 which include notably Sandringham and Balmoral.'*° In her private capacity, 
she could also be said to fulfil the role of Duke of Lancaster,'”° although the fact that the dukedom 
is tied to the royal succession and that its administration is headed by the Chancellor of the Duchy 
of Lancaster, a ministerial office, would militate against that conclusion.!”” Moreover, although the 
Duchy of Lancaster was said to be held by the monarch separately from the Crown Estate before the 
latter was surrendered to the Treasury in exchange for the civil list, or Sovereign Grant, duchy lands 
were still conceived of as being held by the king as king, who had all his privileges and immunities as 
king in relation to them.'”° 

As to the Crown’s historical relationship with the whole body of the realm, it could be used as a 
heuristic tool to define the notion of community and ‘State’. In light of Plowden’s report of cases 
and Coke’s opinion in Calvin’s Case, the corporation that is the king’s body politic can be under- 
stood as the whole realm. While the king was the head and the King, Lords, and Commons and all 
the subjects were members forming one mystical body, that distribution can now be rearranged 
considering the constitutional arrangement reached with the Glorious Revolution. The whole 
realm can be understood as a corporation symbolised by the Crown. The ‘communal’ aspect of 
the Crown would be realised and the need for the community to identify with the Crown and foster 
a sense of community could also be fulfilled’”? were the Crown to be understood in the sense of the 
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democratic realm. The democratic rendition of the Crown symbolising the whole realm would be 
separate, but live alongside, the king’s body politic occupying the dignity. 

The dignity - the office of kingship - is a corporation and the king in his political capacity is also 
a corporation. The revisiting of legal thinking’s current understanding of the Crown in this article 
differs from others in that the Crown, it is suggested, should refer to another aspect of the past dua- 
lities recounted above. The Crown should be associated neither with the king nor with the office of 
kingship or the government, but with the realm understood in an actualised, democratic, way. 

The ‘Realm’ (or the ‘Commonwealth’, as Maitland preferred), is a body corporate aggregate of 
many represented by the head - the Queen-in-Parliament, where the Queen acts in her political 
capacity as occupier of the office of kingship and Parliament embodies the will of the People. 
The democratic potential of the medieval concept of Crown as a body politic - which included 
the king, the corporation of King, Lords and Commons, and the whole realm as a body politic - 
can now be fulfilled, post 1688 and the arrival of responsible government and universal suffrage, 
with the Queen-in-Parliament as legislative sovereign. The Queen and her subjects, through the 
democratic process, come together in Parliament. They form the head of the body politic. Without 
one of them, the head cannot function. In that reconceptualisation, Her Majesty’s Courts and Gov- 
ernment act as the judicial and the executive arms, whose actions are guided by parliamentary 
sovereignty and the rule of law. The assembly of these distinct entities can be reconceived as the 
‘Crown’ understood as a corporation aggregate in which the whole body politic of the realm is con- 
tained and headed by the Queen-in-Parliament. 
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